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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 4th day of Novemnber, 2002

MARI ON C. BLAKEY,
Adm ni strator,
Federal Avi ati on Adm ni stration,

Conpl ai nant ,

Docket SE-16670
V.

BRYAN HOMRD TAYLOR

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge WIlliam A Pope rendered in this
proceedi ng on Septenber 26, 2002, at the conclusion of an
evidentiary hearing.ll By that decision, the law judge affirned
an enmergency order of the Adm nistrator revoking respondent’s

ai rman and nedi cal certificates for his operation of an aircraft

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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whi |l e under the influence of al cohol. For the reasons di scussed

bel ow, the appeal will be denied.El

The Adm nistrator’s August 29, 2002 Enmergency O der of
Revocation al |l eged, anong other things, the follow ng facts and
ci rcunst ances concerni ng the respondent:

1. At all tinmes material herein you were and are now t he
hol der of Airline Transport Certificate No. 246536081, a
Flight Instructor Certificate, and a First C ass Medi cal
Certificate.

2. On or about August 11, 2002, at approximately 3:00 a.m,
you operated civil aircraft N4360U, a Pi per PA-46-310-P,
the property of another, by taxiing the aircraft on the
Ccean Isle Beach Airport, in Ccean Isle, North Carolina.

3. The operation ended when you taxied N4360U into a ditch on
the airport, damaging the aircraft.

4. At 5:00 a.m at the airport, a Brunswick County, North
Carolina police officer (sergeant) admnistered to you a
field sobriety test because you appeared to the police
of ficer to be under the influence of alcohol.

5. The results of the test of an al co-sensor given at the
airport at approximately 5:00 a.m reveal ed that you had
an al cohol concentration of .10.

6. A second test, a Breathal yzer test, was adm ni stered at
the Brunsw ck County Sheriff’s Departnent at approxi mately
7:18 a. m

7. The result of the Breathal yzer test reveal ed that you had
an al cohol concentration of .O07.

8. Wen you taxi ed NA360U as descri bed above, you had nore

’The revocation of respondent’s airman certificates was
based on his alleged violation of section 91.13(b) of the Federal
Avi ation Regulations (“FAR’), 14 CF. R Part 91. The revocation
of respondent’s nedical certificate was predicated on a finding
by the Federal Air Surgeon that the respondent was unable to
safely performthe duties or exercise the privileges of any
airman certificate because he did not neet the nental
qualifications in FAR sections 67.107(b)(3), 67.207(b)(3), and
67.307(b)(3).

3The Administrator has filed a reply opposing the appeal .
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than .04 percent by weight al cohol in your blood.

9. Wen you taxi ed NA360U you had consuned an al coholic
beverage within the precedi ng 8 hours.

10. When you taxi ed NA360U you were under the influence of
al cohol .

The respondent offered no evidence to contradict these

al l egations, which he did not dispute in any materi al respect.l‘z|
| nst ead, respondent argued, for a variety of reasons we show
bel ow are neritless, that revocation of his certificates was

ei ther unsupported by |l aw or not warranted. The |aw judge found
hi s argunments unpersuasi ve and unavailing, an assessnent with
whi ch we agr ee.

Respondent testified (Tr. at pp. 75-78) that on Saturday,
August 11, 2002, he and anot her individual nmade a 10-m nute
flight at about 11:00 p.m from Elizabethtown, North Carolina, to
Ccean Isle, North Carolina, to deliver a paycheck to a part-tine
pil ot co-worker who wanted it for a vacation he was starting the
next day. He indicated that the airport had runway but no
taxiway or ranp lights, and that his aircraft’s taxi |ight was
burned out. He apparently parked the aircraft on or near the
taxi way short of the ranp, and said that he was only planning to
spend a few mnutes at the airport and did not want to taxi the

aircraft through the ranp area because it was “pretty full of

“Respondent specifically adnmitted, ampng other things, that
he had operated his enployer’s aircraft while under the influence
of al cohol he had consuned within the previous 8 hours. By his
own account, respondent drank between 32 and 40 ounces of beer in
the two and a half to four-hour period before he taxied the
aircraft into a steep ditch, causing about $150,000 to $160, 000
i n damage.
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ai rplanes.” However, after the co-worker net them at the
airport, respondent and his passenger decided to go with himto a
near by karaoke bar and grill, where other acquai ntances had

al ready gat hered, and where respondent subsequently began
drinking beer. He stated that at around 12:30 a.m he determ ned
t hat because he had been drinking he was going to spend the night
in Ccean Isle, instead of returning hone to Elizabethtown, as he
had originally planned to do. At about 1:30 a.m, however, he
decided to walk the mle or so back to the airport fromthe bar
to nove the aircraft to, in his words, a “safer” |ocation, by

whi ch we assune, although it is far fromclear fromhis
testinmony, that he neant to a position that would not be on

(per haps bl ocking?) the taxiway where he had earlier l|eft it.E
He appears to have taxied only a short distance before the
aircraft ran off the taxiway and into a ditch directly ahead and
between the taxiway and the ranp area where respondent says he

intended to re-park the aircraft.

Respondent’s first argunment on appeal chall enges the

®On cross-exanination respondent confused the issue further
by asserting that he wanted to nove the aircraft because “the
ni ght before there had been sone vandalismof aircraft there”
(Tr. at p. 84). He did not explain how noving the aircraft to a
tie-down location 30 to 50 feet away from where he had first
parked it would | essen that possibility. He also indicated that
he settled for the original parking |ocation because of poor
lighting, a circunstance that obviously would have not have
changed while he was in the bar. These factors could be viewed
as supportive of a finding that respondent did not return to the
airport to reposition the aircraft, but, rather, went back there
in the mddle of the night, alone and by foot, to fly hone.
Whet her he wanted to do so, of course, becane noot after the
provi dent intervention of the ditch.
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sufficiency of the Adm nistrator’s basis for revoking his nedical
certificate. Specifically, respondent maintains that it is not
enough, under the regulation, for the Adm nistrator, acting
t hrough the Federal Air Surgeon, to rely on the circunstances of
the one incident addressed in the conplaint as grounds for a
determ nation that he does not neet the mental qualification
standard in FAR sections 67.107(b)(3), 67.207(b)(3), and
67.307(b)(3).E] We are not persuaded that nore is, or should be,
required, for aside fromthe fact that respondent’s position is
not supported by any reference to regulatory history or
precedent, it is predicated on the assunption that the Federal
Air Surgeon can not find a pilot unqualified by reason of
subst ance abuse unl ess there have been nultipl e episodes.
Respondent’s opinion in this respect, which can be distilled to a

belief that the Federal Air Surgeon nust give an airman nore than

®These provisions provide, in identical |anguage for each of
the three classes of nedical certificate, as foll ows:

§ 67.107 [207, and 307] Mental.

Mental standards for a [first, second or third] class

ai rman medi cal certificate are:
* * * * *

(b) No substance abuse within the preceding 2 years
defined as:

* * * * *

(3) Msuse of a substance that the Federal Air Surgeon
based on case history and appropriate, qualified nedical
judgnment relating to the substance involved, finds—

(i) Makes the person unable to safely performthe duties

or exercise the privileges of the airman certificate

applied for or held; or

(1i)May reasonably be expected, for the maxi mum duration
of the airman nedical certificate applied for or held, to
make the person unable to performthose duties or exercise
t hose privil eges.
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one chance to show that he will not m suse alcohol in a way that
adversely affects aviation safety, does not outweigh the Federal
Air Surgeon’s interpretation that a single occurrence of
substance abuse is sufficient under the regulation.

We al so disagree with the contention that this incident did
not establish an adequate case history for the |ack of nental
qualification determ nation that was made. Respondent did not,
after all, sinply drink a little too nmuch and then avoi d conduct,
ei ther by pre-arrangenent or self-discipline, that m ght have
potentially harnful or costly consequences for hinself or others,
a course of action that a responsible user of al cohol would
foIIow.'z:I Rat her, he started drinking at a tinme when he had
unfini shed avi ati on busi ness he says he wanted to attend to
(i.e., relocating the aircraft he had left in a spot with which
he was admttedly “unconfortable”) and when he had not consi dered
how t hat aviation matter could be properly acconplished in the
event al cohol consunption precluded his awful attention to it;
he drank to excess, consum ng enough beer to raise his blood
al cohol level to at least two and a half tines the maxi num
allowable for aircraft operations; and, then, despite know edge
of regulations that forbade his operation of an aircraft after

drinking and that his consunption of beer made those regul ations

"Avi ation activity does not need to be involved in order for
the Federal Air Surgeon to find under the regulation that an
airman’s m suse of a substance reflects on his nental
qualifications to hold a nedical certificate. It seens to us
that where an aviation nexus is present, as in this case, a
j udgment that qualification is |acking cannot reasonably be
assailed as arbitrary, capricious, or irrational.
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applicable to him proceeded to the airport to, if he is to be
bel i eved, just nove his enployer’s aircraft. Gven this history,
we cannot quarrel with the Federal Air Surgeon’ s determ nation
that the incident provided an anple basis for believing that
respondent may well represent a threat to aviation safety the
next time he starts consum ng al cohol, despite his insistence

Bl

that this was sinply an isol ated case of bad judgment. Not hi ng

in respondent’s brief supports the view that the Federal Air

8Al t hough respondent stipul ated to being under the influence
of al cohol when he taxied the aircraft, his testinony at the
heari ng suggests that he does not agree that that circunstance
meant he could not have safely operated the aircraft. The
foll ow ng exchange took place during cross-exam nation:

) But when you flew that night you didn't intend to
stay the whole night [in Ocean Isle], correct?

A. Correct.

Q You intended to fly out later?

A Yes, sir.

Q Okay. Then you had a few beers and you deci ded —

what did you deci de then?

A. Well, | decided that since |I'd been drinking I
wasn’t going to fly.

Q So, you knew you were in no shape to fly the
ai rplane out that night, right?

A. | don't want to say that | wasn’t in shape to fly
but I know what the rules are and | felt like that -l don't
want to break any rules - | take ny flying very seriously.

Q | don't want to put words in your nouth, are you
saying that you were in shape to fly?

A. | had been drinking and I know that’s agai nst the
rul es, so according to the FAA, no, | was not in shape to
fly. But as far as being inpaired | would not — | wouldn’'t

say that | was inpaired.

Respondent’ s apparent unwi llingness (or inability) to accept that
hi s al cohol consunption coul d have negatively inpacted upon his
performance as an ai rman suggests that he sinply does not

appreci ate the safety issues posed by drinking al cohol and
operating aircraft. It also establishes that respondent, but for
the regul atory prohibitions on drinking and flying, did not see
the fact that he had drunk four to five 8-ounce “cups” of beer to
be a reason for himnot to fly the aircraft hone.
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Surgeon could not reasonably find that respondent’s actions were
so patently inappropriate that they denonstrated not nerely a
| apse of judgnent, but an inability to conformhis conduct to the
dictates of |aw and safety once sone anount of al cohol had been
i ngest ed.

Respondent’ s next argunment fares no better. It rests on the
prem se that he should not be held accountable for a violation of
FAR section 91.13(b)E]because nei ther that regulation nor any
ot her FAR defines what he did as conduct to be avoided, unlike,
for exanple, FAR section 91.17, which sets forth, in detail, the
regul atory prohibitions concerning al cohol use by airnen acting

or attenpting to act as crewrenbers on an aircraft.t] stated

°FAR section 91.13 provides as foll ows:

8§ 91.13 Carel ess or reckless operation.

(a) Aircraft operations for the purpose of air navigation.
No person may operate an aircraft 1n a careless or reckless
manner so as to endanger the |ife or property of another.

(b) Aircraft operations other than for the purpose of air
navi gati on. No person nmay operate an aircraft, other than
for the purpose of air navigation, on any part of the
surface of an airport used by aircraft for air conmerce
(i ncluding areas used by those aircraft for receiving or
di schargi ng persons or cargo), in a careless or reckless
manner so as to endanger the |ife or property of another.

FAR section 91.17(a) provides as follows:

§ 91.17 Al cohol or drugs.

(a) No person may act or attenpt to act as a crewnenber of
acivil aircraft --

(1) Wthin 8 hours after the consunption of any al coholic
bever age;

(2) While under the influence of alcohol;
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differently, respondent’s position, in non-legalistic terms, is
that he knew that he could not fly an aircraft while drunk,
because the Administrator had told himso, but not that he could
not taxi one while drunk, because the Adm nistrator had not so
advi sed hi m E] Respondent’ s argunent is neritless. B

FAR section 91. 13 s prohibition against the creation of
carel ess or reckless endangernents is generic because it would be
i npossible for the Admnistrator to attenpt to list by regulation

every unsafe practice that an airman shoul d avoi d. It has

(..continued)

(3) Wile using any drug that affects the person's
faculties in any way contrary to safety; or

(4) Wiile having .04 percent by weight or nore al cohol in
t he bl ood.

The regul ati ons el sewhere define crewrenber as “a person assigned
to performduty in an aircraft during flight time” (14 C F. R
1.1). For this reason, we surm se, the Adm nistrator did not
charge the respondent under FAR section 91.17.

1The npst remarkabl e thing about this contention is that
respondent woul d advance it as part of an effort to get his
operating authority back. W assune, nevertheless, that the
respondent is not suggesting that he did not appreciate, before
this proceeding was initiated, that taking the controls of an
aircraft while intoxicated, even to just taxi it, did not entai
a safety risk to be shunned. Rather, we read his point to be
t hat he cannot be held accountable for such conduct in the
absence of a regulation actually condemming it, a view we reject
above.

12Aso without nerit is respondent’s contention that the
Adm ni strator cannot revoke his airman certificates because one
need not be a certificate holder to taxi an aircraft. As we see
it, respondent’s attenpt to re-park the aircraft stemmed fromhis
having earlier flown it to Ccean Isle fromElizabethtown. It was
thus not an unrel ated airport novenent, but an extension or
continuation of that flight, undertaken by the respondent to
fulfill his responsibility to secure the aircraft follow ng an
operation conducted pursuant to certificate authority.

13Sonewhat inconsistently, respondent does not suggest that
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therefore |l ong been viewed to be sufficient, where a pilot was
all eged to have run afoul of certificate responsibilities under
FAR section 91.13, to determ ne whether the putative conduct

kel

posed an i nherent danger. Because, in our opinion, there can
be no legitimte question that taxiing while intoxicated
qual i fies under that test, the regulation is applicable even
t hough the Adm nistrator has not el sewhere in her regul ations
expressly outlawed taxiing an aircraft while under the influence
of al cohol . &1

Most of respondent’s brief, and all of his renaining
argunents, is devoted to argunentation to the effect that neither
Board precedent nor the Adm nistrator’s sanction gui dance
supports revocation for taxiing an aircraft while intoxicated,
and that the proper sanction here should not be the sane as would
have been inposed if respondent had flown the aircraft while
intoxicated. W find no nerit in respondent’s vigorous and
various contentions as to why the seriousness of his conduct
shoul d be di scounted because he only operated the aircraft on the
(..continued)
the lack of a specific regulatory prohibition against taxiing an
aircraft at night without taxi lights at an unlighted and
unfam liar airport should insulate himfromaccountability under
FAR section 91.13(b). Rather, he maintains that any review of

that issue should exclude the factor of his al cohol use because
the regul ati on that does involve al cohol use only applies to

flying.
1See Haines v. D.O.T., 449 F.2d 1073 (CADC 1971).

1>\ assume that the reason the regul ations on al cohol and
drug use do not expressly address the matter of drinking and
taxiing is that such conduct has not in the past occurred at a
| evel of frequency that warranted specific regulatory attention,
a circunstance borne out by our |ack of precedent on the issue.
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ground, for they are m stakenly predicated on the unarticul ated
belief that flying while intoxicated is sonehow nore serious,
fromthe standpoint of assessing his qualification to hold any
airman certificate, than just taxiing in that condition. In our
view, it is not.

We recogni ze that flying an aircraft while under the
i nfluence poses a greater potential risk of injury or damage than
sinply taxiing one. However, our precedent and the
Adm nistrator’s sanction policy establish that it is not so nuch
the magni tude of harmthat justifies the renedial sanction of
revocation as it is the institutional loss of trust in an
i ndi vidual’s self-control or conpliance attitude that certain,
usually wllful, conduct (e.g., intentional falsifications,
operati ons whil e suspended, and operating an aircraft while under
the influence) inevitably produces. Thus, the focus in a case
involving an intoxicated pilot is not how the airman intended to
operate the aircraft, but that he intended to operate it at
aII.E:I If it is shown that he did, the appropriate sanction is
revocation, for airnmen possessing the requisite care, judgnent,
and responsibility, that is, those who can be relied upon not to
knowi ngly conprom se aviation safety, do not take the controls of
an aircraft for any purpose while under the influence of alcohol.

In view of the foregoing, we think it is irrelevant that the

%Consistent with this rationale is the fact that the
regul ation that specifically addresses flight operations while
i ntoxi cated, FAR section 91.17, makes no distinction between
attenpting to act as a crewnenber and acting as a crewrenber.
Bot h are forbi dden.
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sanction recommended for “operations” while under the influence
of alcohol in the Admnistrator’s Sanction CGui dance Tabl e, FAA
O der 2150.3A, nanely, revocation to enmergency revocation, nay
have been witten with only flight operations, such as those
proscribed in FAR section 91.17, in mnd. The guidance literally
applies in the instant context as well and, as discussed above,
the intent to engage in either flying or taxiing while under the
i nfluence reflects an equally deficient judgnent. Mreover, FAR
section 91.13 bans carel ess or reckl ess operations on the ground
as well as in the air, and no sound reason exists for treating
one nore leniently than the other.

ACCORDI NGY, IT I S ORDERED THAT:

1. The respondent’s appeal is denied; and

2. The initial decision and the energency order of
revocation are affirned.

CARMODY, Acting Chai rman, and HAMMVERSCHM DT, GOGLI A, and BLACK,
Menbers of the Board, concurred in the above opinion and order.



